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OPINION AND ORDER

Block, Judge.

Thisisa Winstar-related case. Theissue addressedinthisdecisionisthat of standing to sue.
Far more than a“mere technicality,” the doctrine of standing goes to the heart of the constitutional
separation of powersbecauseit definesthe contoursof thejudicial power. It “ servesto identify those
disputeswhich are appropriately resolved through the judicial process.” Whitmore v. Arkansas, 495



U.S.149,155,110S. Ct. 1717, 1722 (1990). Itisthrough such mechanismsas standing that federal
judicia power islimited, at times helping federal courts over theyearslive up to their gopellation
asthe “least dangerous’ of the branches of government.*

Plaintiffs O. Bruton Smith and Bill Smith (now deceased, but represented by his executrix,
Helen W. Smith) were shareholders of North Carolina Federd Savings and Loan Association
(“NCF”), a thrift that allegedly failed because it could not fulfill federal regulatory capital
requirements in the wake of enactment of the Financial Institutions Reform, Recovery, and
Enforcement Act of 1989, Pub. L. No. 101-73, 103 State. 183 (“FIRREA”). The Smithsfiled suit
againg the United States, asserting a Winstar breach of contract claim by contending that NCF failed
as aresult of FIRREA's prohibition against counting supervisory goodwill toward its regulatory
capital requirement.

Particularly, the Smiths contend, inter alia, that they and the other NCF shareholdersrelied
to their detriment on the promise made by the federal banking regulators to allow the use of
supervisory goodwill to offset regulaory capital requirements and to amortize this new and strange
specie of goodwill over an extended period. Accordingly, the Smiths maintain that they and other
shareholders were duped into gpproving the 1982 merger of NCF with another thrift. The Smiths
contend the government’ s adoption of FIRREA was both the actual and proximate cause of the loss
in value of their shares and assert both a personal and a derivative claim.

The Federal Deposit Insurance Corporation (“FDIC”) intervened in thisaction asaplaintiff,
and represents the interests of now-defunct NCF pursuant to its status as receiver. The FDIC
contends that the government’ s adoption of FIRREA breached its agreements with NCF regarding
supervisory goodwill. The FDIC asks that the court dedare the provisions of FIRREA and
subsequent actions of federal regulators constitute a “repudiation, breach, and abrogation” of the
FDIC’ scontract rights, and a compensable taking under the Fifth Amendment to the United States
Consgtitution.” Compl. in Intervention of Pl. FDIC at 10.

The Smiths commenced this action on July 7, 1992. The FDIC received permission to
intervene on March 27, 1997. The case, subject tothe general Winstar Omnibus Case Management
Order promulgated by then Chief Judge Smith on September 18, 1996,2 was subsequently transferred
to two judges of this court. During thistime, the parties filed a multitude of discovery documents
and records, atangle of discovery motions, defendant’ smotion to dismissfor lack of jurisdiction (in

! See Alexander Bickd, THE LEAST DANGEROUS BRANCH (19 )(arguing that suchjudicial
devicesas standing should beemployed to avoid controversial political issues). Thecharacterization
of thejudiciary asthe “least dangerous branch” was derived from the Federalist Papers. See also
THE FEDERALIST No. 78 (Cookeed. 19 )at . (“[I]n agovernment in which [the branches]
are separated from each other, thejudicary, from thenature of itsfunctions, will always be the least
dangerousto the political rights of theConstitution. . .. It may truly be saidto have neither FORCE
nor WILL, but merely judgment; and must ultimately depend upon the aid of the executive arm even
for the efficacy of its judgments.”)(Alexander Hamilton writing as Publius).

2 See Omnibus Case Management Order, Nos. 90-8 C, et al., Plaintiffs in all Winstar-related Cases
at the Court v. United States, September 18, 1996.
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whichthegovernment aversthat both plaintiff Smithsand intervenor FDIC lack standing), and cross
motions for summary judgment.

After another transfer to the present judge, the court, dlicing through the Gordian Knot of
pending motions and cross motions, issued an Order to Show Cause (“OSC”) on July 17, 2003. In
theintervening yearssincethe complaint wasfiled and theFDIC intervened, boththe Federal Circuit
and the Court of Federal Claims addressed the issue of whether a shareholder who claims to be
harmed by the loss of supervisory goodwill engendered by the enactment of FIRREA has standing
to suein a Winstar-type case. Likewise, these courts confronted the standing issue arising from the
anomaly whereby acreature of the United States— here the FDIC — suesthe United Statesand seeks
damages to be paid to the United States. By-and-large, the courts concluded that in neither
circumstance is sanding to sue present.

Conseguently, inthe order thiscourt asked the Smith plaintiffsand plaintiff-intervenor FDIC
toarticulatewhy thiscourt should not dismisstheir claimsfor lack of standinginlight of therelevant
court decisionsincluding, but not limited to, Hansen Bancorp v. United States, 66 Fed. App. 849,
2003 WL 21267457 (Fed. Cir. Jun 2, 2003), Admiral Financial Corp. v. United States, 329 F.3d
1372 (Fed. Cir. 2003), Castle v. United States, 301 F.3d 1328 (Fed. Cir. 2002), Glass v. United
States, 258 F.3d 1349 (Fed. Cir. 2001), Landmark Land Co. v. United States, 256 F.3d 1365 (Fed.
Cir. 2001), and La Van v. United States, 56 Fed. Cl. 580 (2003).

After review of supplemental briefing addressing the OSC, and for the reasons fully stated
bel ow, this court concludes that O. Bruton Smith, Helen W. Smith, and the FDIC each lack standing
to assert claims against the United States. As aresult, with a lack of standing by the parties,
judgment should be entered in favor of the defendant.

I. Background

The facts below, unless otherwise noted, are undisputed and are in part derived from the
Smiths' second amended complaint, the defendant’s motions to dismiss the Smiths for lack of
standing, and the parties’ responsesto this court’s July 17, 2003 OSC. They are offered to present
useful background and to highlight theissue of thestanding of the Smithsand the FDI C to prosecute
this action.

As stated, this is a Winstar-related case. As a consequence of the Great Depression, the
HomeL oan Bank Board Act of 1932% was enacted to spur savings and | oan associ ations, also known
asthrift ingitutions, to promote personal savings and to assist consumers in purchasing their own
homes, thereby improvingthe material comfort of average Americansand stimulating the economic
vitality of the nation. Thrift inditutions primarily accomplished thistask by providing low interest
rate loans to acquire home mortgages.

Thethriftswerefairly successful and profited accordingly until the so-called savingsandloan
crisisof thelate 1970'sand early 1980's. The crisiswas precipitated by high interest rates, coupled

312 U.S.C. § 1442 et seq.



at times with managerial misfeasance or even malfeasance, which jeopardized the financial well-
being and even the existence of the many thrift institutions. Saddled with traditional, low-interest-
bearing home mortgage loans and fettered by the inability by law to diversify, thrifts had to pay high
interest ratesto compete for short-term deposits. Winstar Corp. v. United States, 518 U.S. 839, 845
(1996). The result was that the cost of liahilities quickly exceeded the thrifts' income from their
long-term, low-rate home mortgages. /d. As aresult, more than 400 thrifts declared bankruptcy
between 1981 and 1983, threatening to exhaust theinsurance fund of the Federal Savingsand Loan
Corporation (“FSLIC”), which insured the thrifts' depositors. Id. at 846-47.

In response to that crisis, the Federal Home Loan Bank Board (“Bank Board”), the federal
regulatory agency responsible for regulating federally-chartered savings and loans, encouraged
healthy thriftsand outsideinvestorsto purchaseinsol vent thriftsin aseriesof " supervisory mergers.”
1d. at 847. Toinduce those mergers, the Bank Board offered certain financial incentives, the most
important being the accounting treatment of "supervisory goodwill,” a term for the difference
between the market value of the acquired entity'sliabilitiesand assets. /d. at 848-50. Aspart of this
inducement, the Bank Board permitted the acquiring thriftsto count supervisory goodwill toward
their reserve capital requirements, often to be amortized over along period of time, thus allowing
thrifts to appear more profitable than they werein reality. 7d. at 850 -53.

Not satisfied with the progressto date, Congress stepped in and passed FIRREA. Enacted
in 1989, FIRREA in essence fired the thrift regulators by abolishing the Bank Board and FSLIC,
establishing the Office of Thrift Supervision ("OTS") as the new thrift regulatory agency, and
transferred the responsibility to insure thrift deposits to the Federal Deposit Insurance Corporation
("FDIC"). FIRREA also created the Resolution Trust Corporation ("RTC") to close and liquidate
the assets of certain failed thrifts. Significantly, FIRREA further mandated that thrifts maintain a
set minimum capital requirement and prohibit the use of supervisory goodwill. Id. at 857.

Scores of lawsuitswerefiled challenging FIRREA under various theoriesincluding breach
of the contracts promising particular regulatory treatment. Id. at 858-59. Thereafter, the United
States Supreme Court in Winstar held that enactment of FIRREA breached the various existing
agreements between certan Savings and Loan Thrift Institutions and their federal regulators
providing for the supervisory mergers. Id. at 859-60. This decision further opened the flood-gates
of litigation that collectively sought hundreds of millions of dollarsin damages. All of this proves
the sagacity, indeed, the prescience, of Abraham Lincoln, who observed that “[l]egislation and
adjudication must follow, and conform to, the progress of society.”*

Proving Lincoln once again aprophet, the so-called Winstar casessimilarly led to significant
developmentsin the ancient law of contracts, as well as arefinement of certain aspects of the law
of federal jurisdiction, such as the doctrine of standing. Indeed, the present case is an example of
the latter.

* Abraham Lincoln (1809-1865). President of the United States, 1861-65. Notes of argument in law
case, June 15, 1858, reprintedin2 COLLECTED WORKSOFABRAHAM LINCOLN 459 (Rutgers
University Press (1953, 1990)).



INn1982, CarolinaFederal Savingsand Loan Association (* CFS’), aRaleigh, North Carolina
thrift, nearly collapsed from the savings and loan crisis of the early 1980's. CFS sought help from
the federal government hoping to stave off its demise and liquidation. In response, the Federal
Savings and Loan Association Corporation (“FSLIC”) and the Federal Home Loan Bank Board
(“FHLBB") actively pursued solvent thriftsthat could merge with CFSand restoreits profitability.
Both the FSLIC and the FHLBB preferred a merger to liquidation because the FSLIC could be
obligated to pay CFS' creditorsand depositors millions of dollarsfrom the FSLIC’ sinsurance fund.

Initsquest for viability, CFSturned to North CarolinaFederal Savingsand Loan Associaion
(*OIdNCF”) of Charlotte, North Carolina. Old NCF, however, approached the merger negotiations
with acertain degreeof trepidation. Itsboard and major shareholders were concerned that amerger
could materidly undermine Old NCF sfinancial viability. Asaresult, Old NCF began the merger
negotiations with the primary goal of finding away to preserve its solvency and shareholder value.

A. The 1982 CFS-Old NCF Merger

As a part of the merger negotiations, Old NCF sought assurances from the FHLBB and
FSLIC in the form of favorable accounting treatment. In particular, Old NCF wanted the ability to
count so-called supervisory goodwill, the difference between CFS' purchasepriceanditsfair market
value, towards its regulatory capital requirements. Old NCF viewed the accounting treatment of
supervisory goodwill as a critical factor in the merger’s overall success. After goproving the
accounting treatment for the merger, the FHLBB proceeded with the transaction and allowed Old
NCFto record supervisory goodwill asacapital asset onthebooksof the surviving corporation. The
FHLBB, aswas usual in Winstar cases, dso allowed the emerging entity to amortize such goodwill
over 40 years.

Asapart of themerger, Old NCF purchased all of CFS' outstanding common stock at a cost
of $905,000. Old NCF then merged into CFS, but CFS remained the surviving corporation. Old
NCF shareholders then engaged in a one-for-one exchange for shares of CFS. CFS adopted Old
NCF's charter and bylaws, and changed its name to North Carolina Federal Savings and Loan
Association (“New NCF”). The shareholders then met and voted in favor of the merger, thereby
ratifying New NCF as the emerging entity.

B. “Infusion of Capital” and Reorganization

In 1985, the FHLBB adopted new regulations raising the capital requirements of FSLIC-
insuredinstitutions. Asaresult, New NCF suffered acorresponding net worth shortfall andfell into
danger of liquidation. About 72 stockholders, including O. Bruton Smith and Bill Smith, purchased
$3 million of New NCF preferred stock. PIs’” Sec. Am. Compl. at 40. Thistransaction, coupled
with the accounting treatment of supervisory goodwill, allowed New NCF to remain solvent and
meet its regulatory capital requirements. O. Bruton Smith and Bill Smith contributed $2.5 million
and $120,000 respectively. Id.

In 1988, New NCF reorganized whereby NCF Financial Corporation (*NCF”) acquired all

of New NCF's outstanding stock and issued NCF stock on a one for one basis to New NCF's
shareholders. This reorganization converted the Smiths' investment from shares in New NCF to
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sharesin NCF. TheNCF formation relied on thesame accountingtreatment of supervisory goodwill
that accompanied the original 1982 merger of CFS and Old NCF. Id. at 1 42.

In 1989, after Congress enacted FIRREA, NCF could no longer satisfy its statutory
requirements and the OTS seized control of NCF on March 1, 1990. Compl. in Intervention of PI.
FDIC at 9. The RTC thereafter became NCF's receiver, and the FDIC succeeded to RTC's
responsibilitiesupon the RTC's statutory expiration pursuantto 12 U.S.C. § 1441a(m)(1).° InMarch
1990, the government placed NCF into receivership pursuant to 12 U.S.C. § 1821(c)(6). NCF's
stock, of course, subsequently suffered aprecipitouslossinvalue. The FDIC asreceiver thereafter
sought NCF s dissolution in an effort to satisfy NCF' s creditors.

C. The Current Action

On August 7, 1992, the Smith plaintiffs filed suit against the United States (and later
amended their complaint on April 14, 1997) alleging thegovernment breached itscontract with NCF
and the Smiths by enacting FIRREA and implementing its subsequent regulations. Specifically, the
Smiths make two breach of contract claims and three derivative clams. Inthefirst contract claim,
the Smith plaintiffs argue the government dangled the prospect of supervisory goodwill infront of
the Smiths and the other Old NCF shareholders to induce their approval of the 1982 CFS-NCF
merger. The Smiths allege they relied on this promise to their detriment when they voted in favor
of the Old NCF-CFS merger. The Smith plaintiffs seek damages totaling $28 million as the value
of the benefits Old NCF conferred on the United Statesinthe Old NCF-CFSmerger. PIs.” Sec. Am.
Compl. at 1 63.

Next, in the second contract claim, the Smith plaintiffs maintain that the government altered
its regulaions’ in 1985 for the specific purpose defraying government costs for the potential
liquidation of New NCF by inducing its shareholders to contribute $3 million to meet the increased
regulatory capital requirements. Id. at 1 39-41. The Smiths claim they, as well as 72 other
shareholders, relied on the government’s promise to credit supervisory goodwill against capital
requirementswhen the sharehol ders contributed the $3 million to New NCF. After thisinvestment,
however, the Smiths allege the United States' adoption of FIRREA “fundamentally changed the
nature of the investment of [the Smiths] and the other stockholders, rendering their stock worthless
through circumstances beyond their control.” Id. at 157. The Smith plaintiffs seek the $3 million
as the value of the benefits conferred on the United States in the 1985 capital infusion. Id. at 71.

The Smith plaintiffs’ first derivative claim addressesthe 1985 $3 million capital infusion to
New NCF. Paintiffs O. Bruton Smith and Bill Smith originally owned Old NCF shares which
converted to New NCF shares after the 1982 merger with CFS. In 1985, they purchased an
additional $2.62 million of New NCF stock as a part of an overall $3 million capital infusion. Id.

* “The Corporation shall terminate not later than December 31, 1995. If at the time of its
termination, the Corporation is acting as a conservator or receiver, the Federal Deposit Insurance
Corporation shall succeed the Corporation as conservator or receiver.”

¢ Pls” Sec. Am. Compl. at 1 39, 71.



at 1 40.” The Smiths assert a derivative claim as shareholders of NCF because NCF's 1988
reorganization transformed all outstanding New NCF shares to NCF shares. As shareholders of
NCEF, therefore, the Smiths alege the defendant harmed NCF by enacting FIRREA and preventing
NCF from using supervisory goodwill as a capital asset, thereby requiring the capital infusion to
meet regulatory capital requirements. The Smiths seek $3 million in restitution for the amountsthe
shareholders contributed to New NCF.

The Smith plaintiffs second derivative claim arises from the origina 1982 Old NCF-CFS
merger. As shareholders of NCF, the Smiths believe they are “entitled to have and recover thelost
value of the common stock of N.C. Federal held by NCF, for NCF, and for themsel ves and the other
NCF shareholders similarly situated . . . .” PIs’ Sec. Am. Compl. at 197. The Smiths seek $28
million to recover the value of the equity Old NCF shareholders contributed to the 1982 merger.

The Smith plaintiffs' final derivative daim also springs from the original 1982 merger
between Old NCF and CFS. The Smiths allege the defendant’ s breach caused NCF to lose the
origina Old NCF shareholder equity that was part of the 1982 Old NCF-CFS merger. They seek $28
million, which includes the benefits Old NCF conferred on the United Statesin the 1982 merger, as
well as the $3 million capital infusion in 1985.

The Smith plaintiffsal so advance aFifth Amendment takings claim asan alternativetotheir
breach of contract clam. The Smiths’ takingsclaim bearstwo prongs. first, thegovernment’ sbreach
constituted ataking of the va ue of the Smith plaintiffs’ shares, aswell astheir vested contract rights
upon FIRREA’ spassage. Second, the governments' breach constituted ataking because the Smiths
possessed a valid property right in the contract between Old NCF and CFS by virtue of promissory
estoppel. The Smith plaintiffs allege the government knew its promises rdative to supervisory
goodwill would induce reasonabl e reliance on behal f of the Smithsand the other shareholdersat Old
NCF. The Smithsseek $28 millionin damagesasthevalue of the contract rightstaken by the United
States.

TheFDIC intervened asaplaintiff initsroleasthe successor-in-interest to NCF srightsand
obligations. The FDIC, on behdf of NCF, offers essentidly the same breach of contract arguments
as the Smiths. Specifically, the FDIC contends FIRREA's restriction on NCF's inclusion of
supervisory goodwill asacapital asset “ constitute arepudiation and abrogation of [NCF' s] contract
rights. . . and effect ataking of its property without just compensation, in violation of the Fifth
Amendment to the Constitution.” Comal. in Intervention of FDIC at 1128, 30, and 32. The FDIC
asks the court to compensate the FDIC for the value of its costs expended, as well as the benefits
conferred on the defendant, through its management and operation of NCF as NCF sreceiver. Id.
at 10, 1 (b).

I1. Discussion

The sole issue before this court is one of jurisdiction: the respective standing of plaintiff
shareholders and the FDIC in this Winstar-type action. At its heart, the doctrine of standing is a

7 0. Bruton Smith purchased $2.5 million of additional New NCF stock, and Bill Smith purchased
an additional $120,000 of New NCF stock. PIs.” Sec. Am. Compl. at 1 40.
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jurisdictional requirement stemming fromthe case-or-controversy reguirement of Articlelll, Section
1 of the Consgtitution. E.g., Lujan v. Defenders of Wildlife, 504 U.S. 555, 561 (1992)(“ Though some
of its elements express merely prudential considerations that are part of judicial sef-government,
the core component of standing is an essential and unchanging part of the case-or-controversy
requirement of Articlel11").2 It isbeyond disputethat this requirement appliesto an Article| court,
such as the Court of Federal Claims, when the court is exercising the judicia power of the United
States. See Anderson v. United States, __ F.3d __, 2003 WL 22213357 (Fed. Cir. 2003);° H.C.
Bailey, Jr. v. The United States, 341 F.3d 1342 (Fed. Cir. 2003). See also Freytag. v. Commissioner
of Internal Revenue, 501 U.S. 868, 888-891 (1991)(Article | tax court construed to be “Court of
Law” under Constitution).

A. The Smiths Standing

The Smiths argue that as investors in Old NCF, which is now the defunct NCF, they (1)
possessadirect claim against the United Statesfor breach of contract; (2) suffered derivative harm
as shareholders of NCF; and (3) claim the defendant’ s breach resulted in a compensatory taking
under the Fifth Amendment to the United States Constitution. Pl. Resp. to OSC, pp. 1-4. The court
addresses each of these arguments seriatim.

1. Direct Breach of Contract Claim

The Smith plaintiffs’ primary contention is that as shareholders of Old NCF, they were
swayed by the government’ s promise of counting supervisory goodwill as a cepital asset and as a
result voted for the 1982 Old NCF-CFS merger. Specifically, they argue the FHLBB intended to
contract with Old NCF becausethe FHL BB viewed Old NCF asaviableinstitution that could “ stave
of the eminent [sic] failure of Carolina Federa . ...” Pls’ Opp. To Def’s. Mation for Lv. to File
Notice of Supp. Auth. In Supp. Of Consol. Brf. on Standing at 6. The FHLBB, the Smiths allege,

8 The Lujan Court defined standing as having three components:

First, the plaintiff must have suffered an injury in fact — an invasion of a legally
protected interest which is (a) concrete and particularized, and (b) actual or
imminent, not conjectural or hypothetical. Second, theremust beacausal connection
between the injury and the conduct complained of — the injury has to be [fairly
traceable to the challenged action of the defendant]. Third, it must be likely, as
opposed to merely speculaive, that the injury will be [redressed by a favorable
decision].

Lujan, 504 U.S. at 561-62 (citations and internal quotations omitted).

? “The Court of Federal Claims, though an Articlel court, 28 U.S.C. 8171 (2000), appliesthe same
standing requirements enforced by the other federa courts created under Article Ill,” Anderson,
2003 WL 22213357 at 10, n.1 (citing Glass v. United States, 258 F.3d 1349, 1355-56 (Fed. Cir.
2001); CW Gov't Travel, Inc. v. United States, 46 Fed. Cl. 554, 557-58 (2000), and 28 U.S.C. 82519
(2000) (empowering the Court of Federd Clams to enter find judgmentsin any “claim, suit, or
demand against the United States arising out of the matters involved in the case or controversy.”)).
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knew that such amerger would never occur unlessit was financially beneficial to Old NCF and its
stockholders. While the FHLBB, the Smiths contend, could compel CFS to merge because of its
precarious financial position, it could not require the same of Old NCF or its stockholders.

Old NCF sstockholders, the Smith plaintiffsmaintain, held “the ultimate power” to approve
the merger with CFS. Id. at 3. As stockholders, the Smiths thus claim they conditioned their
approval of the merger on a“certain amount” of supervisory goodwill amortized over 40 years. Id.
at 4. The Smithsclaimthey relied onthisprovisionin Old NCF snegotiationswith the FHLBB, and
never would have approved the merger absent a negotiated provision for supervisory goodwill. 7d.
The Smiths contend the shares acquired after the merger woul d be worthl esswithout the supervisory
goodwill. “Absent contract, the goodwill would not be a depreciable capital asset but merdy a
shadowy, unstable figment of the imagination, an unsubstantial nothing, which would leave [the
Smiths'] merged corporation insolvent and failing . . . . Only an utter fool would have ruined his
thrift by merging without the contract.” 7d.

Defendant in response contends the Smith plaintiffs lack privity of contract with the
government because the Smiths played no role in the merger negotiations between Old NCF and
CFS. Defendant stressesthe Smiths admitted they had noinvolvement “directly or indirectly, inany
aspect of the negotiationsor N.C. Federa’ sdecision to enter into the definitiveagreements.” Def’s.
Consol. Brf. in Supp. of Mot. to Dis. Pl. for Lack of Standing at 4.

The Smiths’ only connection to the NCF-CFS negotiations, the defendant further alleges,
arises through the legal requirement of obtaining shareholder approval for mergers.'® Furthermore,
this mandatory legal requirement, according to defendant, belies the Smiths' contention that there
was a voluntary contractual relationship between the Smiths as shareholders and the government
because the merger never would have occurred but for the shareholders' approval.

Critical to the issue of privity of contract, defendant points to the Smiths' lack of
participationin theregulatory approval of the Old NCF-CFS merger. Indeed, the Smithsareneither
mentioned in the relevant documents Old NCF submitted to the FHLBB asa part of the merger, nor
arethey signatoriesto these documents. /d. at 5. Infact, the only mention of the Smiths, according
to defendant, results from the proxy statement Old NCF issued to them prior to the merger. Id. at
7. “Nothinginthe proxy statement remotely suggeststhat regul atorsintended to enter into acontract
with either shareholders or the thrift — much less these particul ar shareholders.” 1d.

The court essentially agrees with defendant.* It must be stressed that the Smiths, as the
partiesinvoking jurisdiction, bear the burden of establishing standing. See Warth v. Seldin, 422 U.S.
490,508, 95 S. Ct. 2197, 2210 (1975). See also Sterling Sav., 57 Fed. Cl. 234, 236 (2003). Thefocus
of a standing inquiry rests on the status of a party bringing a complaint rather than the merits of his
clam. Id. “Tohave standing in thiscourt on acontract claim, plaintiff must bein privity of contract
with the government.” Franklin Fed. Sat. Bank, 53 Fed. Cl. 690, 716-17 (2002)(quoting Paced v.
United States, 50 Fed. Cl. 239, 243 (2001)).

1912 C.F.R. 8552.13(h) (2003); N.C. GEN. STAT. § 54B-35(3)-(4) (2003) (merging savingsand loan
associations must obtain stockholder approval to merge).

"' The court notes that the FDIC takes no position as to the Smith plaintiffs’ direct contract claims.
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Consequently, the Smiths' claim for standing to sue on their direct breach of contact action
ultimately rests on their involvement in, as well as their relation to the parties involved in the Old
NCF-CFSmerger. Inother words, the Smithsmust demonstrate how they, asindividual shareholders
of Old NCF, stood in privity of contract with the United States.

Privity is the “connection or relaionship between two parties, each having a legaly
recognizedinterest in the same subj ect matter (such asatransaction, proceeding, or piece of property)
..." BLACK’'sS LAw DicTIONARY 1272 (Bryan A. Garner ed., West Group 7th ed. 1999) (1933). To
establishprivity of contract with the government, the Smith plaintiffsmust therefore demonstratethat
“they are owed dutiesby the Government separate and apart from the dutiesowed to the corporation.”
Franklin Fed., 53 Fed. Cl. at 717. Ergo, the Smith plaintiffs will only be able to establish standing
and maintain their claim against the government if they demonstrate the government breached an
express or implied duty owed to the Smiths personally and independently of their status as
shareholders of NCF.

The Smith plaintiffsclearly lack privity with the government. Thereissimply no contractual
relationship between the Smiths and the government deriving from the regulatory forbearance
agreement to providefor the use of supervisory goodwill. Nor isthere any demonstrable agreement
between the Smiths and the government. The fact that the regulators knew avote from shareholders
was necessary to approve amerger or that sharehol ders expected favorabl e regul atory treatment for
the surviving thrift does not make the Smiths partiesto the contract. See FDIC v. United States, 342
F.3d 1313, 1319 (Fed. Cir. 2003)(knowledge that shareholderswill supply new capital to rehabilitate
thrift does not make shareholders party to contract). The uncontested facts in the record do not
indicate the government regulators either intended to negotiate directly with the Smiths, or actually
did negotiate directly with the Smiths.*?

The government, furthermore, did not execute any direct agreement with the Smiths. No
implied-in-fact agreement existed because theresimply isno evidence of amutud intent to contract.
Nor have the Smiths demonstrated any kind of “meeting of the minds’ with the government. See
Trauma Serv Group v. United States, 104 F.3d 1321, 1325 (Fed. Cir. 1997) (requirements for both
an express or implied contract under Tucker Act arethe same: (1) mutuality of intent to contract, (2)
consideration, (3) lack of ambiguity in offer and acceptance, and (4) actual authority of the
government representativewhose conduct isrelied upon to bind thegovernment in contract). See also
Lewisv. United States, 70 F.3d 597, 600 (Fed. Cir. 1995); City of El Centro v. United States, 922 F.2d
816, 820 (Fed. Cir. 1990).

2 The facts establish that CFS agents, at the urging of FHLBB, contacted Old NCF, not O. Bruton
Smith and Bill Smith individually, about the possibility of a supervisory merger with CFS. The
Smiths never saw any of the documentsrelating to the merger, nor did they participate in any of the
Old NCF-CFS negotiations. The Smiths never executed any document in connection with the
merger or with the process of obtaining regulaory approvd. In fact, O. Bruton Smith admitted
during discovery he personally knew of no promise or contract with any regul ator associated with
the Old NCF-CFS merger. App. Mot. Dismiss Counts Three Through Seven Of Smith Pls.” Second
Am. Compl., Cross-mot. For Summ. J. And Opp'n PLS.” Mot. For Partial Summ. J. Volsl-IV (Dec.
1999) at 1370-1405, 1407-1422.
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Simply put, the FHLBB merely facilitated the merger between Old NCF and CFS. Any
benefits or detriments flowing to the Smiths occurred not because they were parties to that merger
or partiesto aregul atory agreement, but S mply becausethey were sharehol ders of the corporate entity
involved and suffered losses or derived benefits no different than any other shareholder. Indeed, this
breach of contract claim may only be brought by the FDIC in its capacity of successor-in-interest to
NCF because the Smiths in their capacity as shareholders were not party to the forbearance
agreement. See Glass v. United States, 258 F.3d 1349, 1355 (Fed. Cir.2001) ("[B]ecause the
shareholders did not stand to directly benefit under the contract, they are at most incidental
beneficiaries of the contract with no rights to enforce the contract against the United States."). Itis
now well-established in this Circuit that only parties to an agreement, and in the context of third
parties such as shareholders that usually means signatories,”®* may sue for direct breach of contract.

E.g., Anderson, 2003 WL 22213357 at * 7; FDIC v. United States, 342 F.3d at 1319; Castle v. United
States, 301 F.3d 1328, 1339 (2002).

The Smith plaintiffs' second contract claim — that the government altered its regulations in
1985 for the specific purpose defraying government costs for the potential liquidation of New NCF
by duping its shareholders to contribute $3 million by the broken promise of supervisory goodwill
— likewise fails for the same reason as the first — a complete absence of any showing of privity of
contract between the Smiths and the government. There simply isno evidencein therecord of direct
or indirect negotiations between the government and the Smiths relating to the $3 million capital
infusion. Indeed, there is smply no written or oral evidence as to the existence of an agreement
between the government and the Smiths relating to the supervisory goodwill and the forbearance of
any capital requirement. Consequently, the Smith plaintiffsfail to meet their burden of establishing
standing in their direct contract claims.

3 An exception to this rule is where a party can be considered a third-party beneficiary to the
contract. The Federal Circuit, nevertheless, recognizes third-party beneficiary status only as an
“exceptional privilege” if theparty can“ show that [the contract] wasintended for hisdirect benefit.”
Glass v. United States, 258 F.3d 1349, 1354 (Fed. Cir. 2001) (citations omitted). The court
explained that "specifically, in order to make a shareholder athird party beneficiary, the contract
must express the intent of the promissor to benefit the shareholder personally, independently of his
or her status as a shareholder." Id. at 1353-54 (emphasis added). See Castle v. United States, 301
F.3d 1328, 1338 (2002); see also Bailey, 341 F.3d 1342, 2003 WL 22015442, dip op. at *6
(dismissing shareholder'ssuit for lack of standing). It isclear that under thistest the Smith plaintiffs
cannot and do not show that the federal regulators in the forbearance agreement intended to
specifically benefit the Smiths. To the contrary, however, they argue their claim doesnor depend on
their status as third-party beneficiaries. Smith PLS.” Resp. to OSC at 7. As such, any third party
beneficiary claim has been effectively waived. See Becton Dickinson & Co. v. C.R. Bard, Inc., 922
F.2d 792, 800 (Fed. Cir.1990) (holding that failureto raiseissuein brief constituteswaiver of appeal
of the issue); see also Cubic Defense Systems v. United States, 45 Fed. Cl. 450, 466-468 (1999)
(notingthatto permit raisingan argument not brief ed woul d contravene notice pleading requirements
of modernfederal rulesof appellate and civil procedure and would condone“litigation by ambush”™).
Accordingly, without either direct privity or third- party beneficiary status, the Smith shareholders
lack standing to sue the government under a breach of contract theory.
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2. Shareholder Derivative Claims

The Smiths advance shareholder derivative daims as aternate grounds for standing. They
make three derivative claims: (1) on behalf of NCF for itsloss of a $3 million “capital infusion” in
1985; (2) on behalf of NCF for the lost value of NCF common stock in the wake of NCF' s collapse;
and (3) a“general derivative daim” on behalf of all Old NCF and NCF shareholdersfor $28 million
inlost shareholder equity related to the 1982 Old NCF-CFS merger. Pls.” Sec. Am. Compl. at 11 83-
106.

a. 1985 Capital Infusion

The Smiths' first argument for derivative standing arisesthrough their purchase of $3 million
of preferred stock in New NCFin 1985. PIs’ Sec. Am. Compl. 140, 84. The Smithswere 2 of 72
New NCF shareholders who purchased additional stock in response to the government’ s regulatory
changes that left New NCF with a capital shortfall. 7d. at 139. The $3 million of additional New
NCF stock, claim the Smiths, allowed New NCF to meet its capital requirementsthereby preventing
New NCF from falling into receivership. Although thistransaction involved New NCF, the Smiths
claim derivative status through NCF because of its 1988 reorganization. As a part of that
reorganization, the Smiths received one share of NCF stock in exchange for each of their shares of
New NCF stock. Sincethereorganization, the Smithsmaintained their statusas shareholdersin NCF.
Their derivative claim resultsfrom the government’ sbreach of contract inthewake of FIRREA. The
Smiths claim the government’ s breach caused NCF to lose the $3 million “ capital infusion” without
any prospect for recovery or reimbursement. /d. The Smiths allege that they, and other similarly
situated shareholders, are entitled to regtitution of the $3 million they contributed to New NCF in
exchange for the preferred stock. Id. at 1 90.

Thedefendant contendsthe Smithslack standing becausethey have no hopeof recovery under
the statutory priority system that gives priority to the government’ s claims against the receivership.*
See 12 U.S.C. § 1821(d)(11)(A) (2001)(shareholders have statutory property interest in surplus
remaining after liquidation of failed thrift only after creditors claims are satisfied).”® The defendant

" The FDIC, however, unlike defendant, takes no position as to the validity of the $3 million 1985
clam. FDIC s Responseto OSC at 2.

1512 U.S.C. § 1821(d)(11)(A) (2001) provides:

Subject to section 1815(e)(2)(C) of thistitle, amounts realized from the liquidation
or other resol ution of any insured depository institution by any receiver appointed for
such institution shall be distributed to pay claims (other than secured claimsto the
extent of any such security) in the following order of priority:

(i) Administrative expenses of the receiver.

(if) Any deposit liability of the institution.

(iii) Any other general or senior liability of the ingitution (which is not a liability
described in clause (iv) or (v)).

(iv) Any obligation subordinated to depositors or general creditors (which isnot an
obligation described in clause (v)).
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argues the Smiths would have derivative standing only if they could maximize a recovery large
enough to survivethe priority system. “[S]hareholder plaintiffs advancing derivative claims can do
no more than attempt to ensure the largest damages award possible, in the hopes of creating asurplus
recovery that will result in distribution to them.” Def. Consol. Brf. in Support of Motion to Dismiss
for Lack of Standing at 14. The defendant asserts the plaintiffs do not have any hope of recovery
because any award they receive of behalf of NCF will necessarily flow to the government under the
priority system. As a result, the defendant claims the Smiths do not possess a colorable case or
controversy against the United States and must be dismissed for lack of standing. 7d. at 15; Def’s.
Consol. Reply in Support of Motion to Dismiss for Lack of Standing at 23-24.

This court agrees with defendant. In California Hous. Sec., Inc. v. United States, 959 F.2d
955 (Fed. Cir. 1992) , the Federal Circuit identified a factual scenario whereby a shareholder
possessed derivative standing in a liquidation context. California Housing involved a sole
shareholder of afailed thrift that sued the government on a Fifth Amendment takings claim. Id. at
956. The government argued the shareholder lacked both individual and derivative standing. The
Federal Circuit, however, rgected thisargument and found that a shareholder would have derivative
standingif itscomplaint “ could be construed asfiled by a sole shareholder on behalf of acorporation
alleging that compensation to the corporation will result in a surplus in which the shareholder
possesses a direct interest pursuant to 12 U.S.C. § 1821(d)(11)(B).” Id. at 957 n.2.

The Circuit, following California Housing, applied the same analysis in the bankruptcy
context in Branch v. United States, 69 F.3d 1571 (Fed. Cir. 1995). In Branch, abankruptcy trustee
acting on behalf of the sole owner of afailed bank sued the United States on atakings claim. Id. at
1574. In asserting the failed bank’ s claims, the trustee described the suit as a shareholder derivative
action“on behdf of and inthe name of thebank.” Id. Based onthesefacts, the Federal Circuit found
that ajudgment in thetrustee’ sfavor would not only increasethe bank’ sassets, but could also provide
asurplusthat would benefit the bank’ sshareholders. 7d. at 1575. Following California Housing, the
court found the Court of Federal Claims could entertain the trustee’ s action because “the complaint
could be construed ‘as filed by a sole shareholder on behalf of a corporation aleging that
compensation to the corporation will result in a surplus in which the shareholder possesses a direct
interest.”” Id. (quoting California Housing, 959 F.2d at 957 n.2).

While the Federal Circuit has not definitively stated when shareholders possess derivative
standing in an actual Winstar-related case, various decisions of thiscourt have applied the California
Housing-Branch analysis.'® The common thread running throughthese casesisthat sharehol dersmay
assert derivative statusonly when thereisareasonable likelihood of asurplusrecovery inlight of the
priority scheme outlined in 12 U.S.C. § 1821(d)(11)(A) (2001). This court agrees.

(v) Any obligation to shareholders or members arising as aresult of their status as
shareholders or members (including any depository institution holding company or
any shareholder or creditor of such company).

16 See FDIC v. United States, 51 Fed .Cl 265, 272-273 (2001); Anderson v. United States, 47 Fed.
Cl. 438, 442, n.3 (2000); Plaintiffs in all Winstar-Related Cases v. United States, 44 Fed. Cl. 3, 10-
12 (1999).
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As stated, the Smiths filed a derivative claim on behalf of NCF to recover the $3 million
capital infusion that certain shareholders contributed to New NCF in 1985. Assuming the Smiths
prevailed, however, thiscourt findsthe Smiths have no plausible, reasonabl e, or even hopeful chance
for asurplusrecovery. Asof December 31, 2001, NCF owes astaggering $136,396,351 to the United
States. Def’s Consol. Brief In Supp. of Motion to Dismiss PLS. for Lack of Standing at 14.
Thereafter, the FDIC as receiver would take possession of the $3 million monetary award and
distributeit to the United States as creditor in accordance with 12 U.S.C. § 1821(d)(11)(A) (2001).
The Smithsasderivativeplaintiffs, therefore, donot truly stand adverse to the defendant becausethey
have no hopefor asurplus recovery. Asaresult, thiscourt finds the Smithslack derivative standing
for their 1985 capital infusion. There simply isno case or controversy here.

b. NCF's Common Stock and Log Old NCF Shareholder Equity

The Smith plaintiffs second claim for derivative standing stems from NCF s dramatic loss
of value after FIRREA’ senactment. NCF sinability to meet itsregulatory capital requirementsafter
FIRREA was enacted, the Smiths contend, detrimentally affected NCF’ s ability to conduct business
and caused a massive drop in shareholder value. They trace the loss in value of NCF stock to the
government’ salleged breach of the forbearance provisions of the 1982 merger between Old NCF and
CFS. PIs’ Resp.to OSC at 1. In all, the Smiths allege the government’ s breach caused NCF a net
$28 millionloss. PIs.” Sec. Am. Compl., Count Six, 1 97.

The Smith plaintiffs’ third and final claim for derivative standing stems from their status as
shareholders of NCF. Under the heading “General Derivative Claims,” the Smiths allege as
shareholders of NCF, they “adequately represent the interests of the shareholders similarly situated
in enforcing the rights of NCF, New NCF, and Old NCF.” PIs.” Sec Am. Compl., Count Seven,
102. Thethrust of thisderivative claim proceeds along two different fronts: first, the RTC' s alleged
failureto assert derivative claims against the United Stateswhilethe RTC acted asrecei ver for NCF,
and second, the RTC itsdf “wasa fault or partially a fault for causing losses[alleged by the Smiths]
...." Pls” Sec Am. Compl.  103. The Smithsask for restitution of the $28 million in shareholder
equity conferred on the United States by virtue of the 1982 Old NCF-CFS merger. PIs’ Sec. Am.
Compl. 1 106.

The defendant attacks the Smiths arguments by claming the Smiths effectively conceded
their inability to advance any derivative claim by failing to respond to the defendant’s statutory
priority argument (discussed immediately above). Def. Consol. Reply In Supp. of Motion to Dismiss
Pls. for Lack of Standing at 23. The defendant further faults the final derivative claim in that the
Smiths assert itin their capacity as Old NCF shareholders rather than on behdf of NCF, the merged
entity. /d. at n.23. The defendant points out that generally, a merger between entities resultsin the
destruction of one company and the emergence of anew company and, therefore, the derivativeclaim
isreally asserted on behalf of a defunct entity, Old NCF. /4.

The FDIC also attacks the Smiths' derivative daims on standing grounds, but first asks the
court to determine if the Smiths possess any direct contract claims against the government. FDIC's
Resp. to OSC at 2. The FDIC argues that if the court finds that the Smiths do not have any direct
claims, but their daims are instead found to be entirely derivative, all the claims must be dismissed
becausethe Federal Circuit’' s Landmark line of caseshold that the FDIC asreceiver isthe successor-
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in-interest to NCF but lacks standing on case-or-controversy grounds.” Id. If this court, however,
determines the Smithsdo have standing to assert direct clams, the FDIC argues, this court needs to
determine which, if any, of the Smiths' claims areaso derivative. Id. Any found derivative claim
means to the FDIC that they must be joined as an indispensable party and presumably only these
claims would be dismissed on Landmark grounds. Id. at 2-3.

Nevertheless, the FDIC argues that the Smiths' so-called second derivative claim is not a
derivativeclaimat al and was asserted merely asamechanismto restatetheir prior claimfor persond
losses. FDIC sResp. to OSC at 5. [ The Smiths] are suing for harm sustained directly by the [NCF],
with only secondary effects on [the Smiths] themselves, and other stockholders.” 7d.

Furthermore, as to the third and final derivative claim, the FDIC asserts that it can only be
brought by FDIC as NCF' s successor ininterest. Id. at 2, 5. Thus, the FDIC claimsit is the only
party that would have standing to prosecute this daim: “[F]|DIC as successor in interest to NC
Federal, not [the Smiths], owns any claim for the vdue of the contributed thrift.” Id. at 6.

The court agrees with the defendant and the FDIC. The Smith plaintiffs second so-called
derivative claim isnot at all about the loss of value of NCF shares as they contend, but really about
recoupment of their personal $28 million contributiontothe Old NCF/CFS merger. Clearly, itisnot
aderivative claim at all because the $28 million in shareholder equity represents contributions from
individual shareholders. Any claimfor loss of investment value belongs solely to these sharehol ders
asindividuals not to al shareholders of the corporation or to the corporation as ade jure entity. See
Daily Income Fund v. Fox, 464 U.S. 523, 528-29 (1984) ("[T]heterm 'derivativeaction,'. . . haslong
been understood to apply only to those actions in which the right claimed by the shareholder is the
one the corporation could itself have enforced in court.”). See also First Hartford Corp. v. United
States, 194 F.3d 1279, 1294 (Fed. Cir. 1999)(The derivative shareholder suit device “permits
shareholdersto step into the shoes of the corporation and file suit as fiduciaries on the corporation's
behalf and for the corporation's benefit.”)

Furthermore, defendant’s alternative argument is also correct. The Smith plaintiffs
“derivative’ claim herefor restitution of the $28 millionisinfirm becauseitisinreality aclaim made
on behalf of a defunct corporation — Old NCF. It does not rest directly on the decline of the fair
market value of NCF stock dueto the government’ sbreach in enacting FIRREA in 1989, but, instead,
is predicated upon a tenuous chain of events stemming from the Smiths' initial investment as
shareholdersto Old NCF and the government’ s alleged breach of the original 1982 merger between
OId NCF and CFS. PIs.” Sec. Am. Compl. at 11 59-60, 96-97. The Smiths advance atenuous “but
for” argument:

. but for their $28 million, Old NCF would never have merged with CFS,

. which, in turn, would never have needed supervisory goodwill,

. which then would never have become New NCF,

. which thereafter would never have reorganized to NCF,

. which ultimately would never have suffered from the government’ s breach via FIRREA.

'7 The court discusses the FDIC's standing in Section I1.D., infia.
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The problem with this syllogism is that the links in the Smiths' argument break because the
chainitself has been corroded by specul ation,*® and because damages for the loss of the value of the
contribution, if thisreallyisaderivative clam (whichit isnot), ultimately would belong to Old NCF,
an entity which merged into CFS (which in turn merged into New NCF) and is thus dead as a door
knob. It standsto reason that if the corporate entity is deceased any claims asserted on its behalf are
likewise moribund. Generally, “[a] merger of two corporations contemplates that one corporation
will be absorbed by the other and will ceaseto exist whilethe absorbing corporationremains.” Engel
v. Teleprompter Corp. 703 F.2d 127, 131 (5th Cir. 1983)(citing United States v. Philadelphia Nat’l
Bank, 374 U.S. 321, 331 n.7 (1963)).”° In other words, the Smiths cannot assert a derivative claim
on behalf of acompany that ceased to exist after a merger.

Finally, the Smith plaintiffs’ third category of derivative claims, their self-styled “ General
Derivative Claims,” islikewisedeficient. Any claim asserted on behalf of NCF belongstothe FDIC
asitsrecever. “It isbeyond dispute that a cause of action arising from an injury to a corporation
belongs solely to the corporation, and that shareholders seeking to pursue those damages may only
do so on behalf of the corporation, and only if the corporation hasfailed to do so itself.” Hometown
Fin. Inc. v. United States, 56 Fed. Cl. 477 486 (2003). As aresult, courts consistently hold that
“shareholders lack standing to bring cases on their own behalf where their losses from the alleged
injury to the corporation amount to nothing more than a diminution in stock value or a loss of
dividends.” Id. See also Robo Wash, Inc. v. United States, 223 Ct. Cl. 693, 696-97 (1980). The
derivative suit, however, permits shareholders to file suit on behalf of the corporation only when no
other legal entity for the corporation chooses to do so, or the corporation’s legal interests are not

¥ Generally, damages may not be recovered if too specul ative because by definition such damages
are not foreseeable by the parties to an agreement. See RESTATEMENT (SECOND) OF
CONTRACTS 8§ 351:

(1) Damages are not recoverablefor lossthat the party in breach did not have reason
to foresee as a probabl e result of the breach when the contract was made.
(2) Loss may be foreseeabl e as a probable result of abreach
because it follows from the breach
(a) inthe ordinary course of events, or
(b) asaresult of special circumstances, beyond theordinary course of events,
that the party in breach had reason to know.

ResTATEMENT (SECOND) OF CONTRACTS 8 351 (1981); see also Landmark Land Co. v. United States,
265 F.3d 1365, 1378 (Fed. Cir. 2001); Anchor Sat. Bank, FSB v. United States, No. 95-39 C (Fed.
Cl. September 29, 2003) at __; Westfed Holdings, Inc. v. United States, 55 Fed. Cl. 544, 552 (2003).

¥ Moreover, according to the North Carolina Business Corporation Act,

“[w]hen a merger takes effect: [e]very other corporation party to the merger merges into the
surviving corporation and the separate existence of every corporation except the surviving
corporation ceases.”

N.C. GEN. STAT. § 55-11-06(a)(1) (emphasis added).
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adequately represented. See First Hartford Corp. Pension v. United States, 194 F.3d 1279, 1295
(Fed. Cir. 1999); AG Route Seven P’ship v. United States, 57 Fed. Cl. 521, 534 (2003).

Simply put, the FDIC as receiver is the successor-in-interest to NCF. See Castle, 301 F.3d
at 1338-39; Glass, 258 F.3d at 1355. It represents NCF in all legal proceedings brought against it,
and ischarged with administering its debt reduction.”® The court agreeswith the FDIC that the Smith
plaintiffs do not allege any claims available to NCF that would not be adequately represented by the
FDIC. See AG Route Seven P’ship v. United States, 57 Fed. Cl. at 534. As a result, the Smith
plaintiffsdo not have standi ng as deri vati ve sharehol ders under their general derivativeclaimstheory.

3. Fifth Amendment Takings Clam

Lastly, the Smith plaintiffs claim standing under a taking theory. The Smiths assert two
theories. Thefirstisbased on ataking of thevalue of their shares, or at least asignificant diminution
of value of these shares, and ataking of their vested contract rights with passage of FIRREA. Inthe
negotiations, the Smiths claim they, as shareholders of NCF with the ultimate power to approve the
merger, relied to their detriment on the government’ s promises of beneficial treatment of supervisory
goodwill. Inreliance on this promise, the government “ conferred property rights upon [the Smiths]
and other shareholdersin OldN.C. Federal within the meaning of the Fifth Amendment to the United
States Constitution.” PIs.” Sec. Am. Compl., at 31, 1 80. The Smiths further claim the government
intended FIRREA “to effect ataking and . . . designedto accomplishthat end.” Id. at 32, 81. This
legislation, moreover, “has taken and condemned the vested contract rights and property of the
Plaintiffs. .. including the entire value of the stock and attendant corporate rights bargained and sold
by contract with the United States. . ..” Id.

TheSmith plaintiffs’ second takingsargument isbased on thedoctrine of promissory estoppel.
According to the Smiths, the government knew its promises relative to supervisory goodwill would
induce reasonable reliance on behalf of the Smiths and the other shareholders a Old NCF. If the
court finds no contract existed, assertsthe Smith plaintiffs, it should imply one as amatter of law via
promissory estoppel so the Smithswill not be left without aremedy. PIs.” Resp. to OSC at 7-8; PIs.’
Reply to FDIC's OSC Resp at 3.

The court rg ects both of the Smiths’ takings arguments because the Smiths, as shareholders,
simply have no standing to bring atakings claim under the facts of thiscase. Thelaw of this Circuit
is clear: what was taken by the government here was not the thrift or the shares, but the contractual
right to use supervisory goodwill as an asset and for amortization of the asset. See Bailey v. United
States, 341 F.3d 1342, 1347 (Fed. Cir. 2003); First Hartford Corp., 194 F.3d at 1286. Much likethe
plaintiffs in Bailey, Glass, and Castle, the Smiths were not parties to the regulatory agreement,
“therefore this theory of an alleged taking of the contract is contingent and must be asserted by the
FDIC.” Bailey, 341 F.3d at 1347. See Glass, 258 F.3d a& 1355; Castle v. United States, 301 F.3d

2 The FDIC, as receiver, succeeds to al rights, titles, powers, and privileges of the insured
depository institution. 12 U.S.C. § 1821(d)(2)(A) (2001). In this capacity, the FDIC conducts the
business of the institution with all of the powers of the shareholders, directors and officers. 12
U.S.C. §1821(d)(2)(B) (2001). The FDIC may also liquidate the institution “having due regard to
the conditions of credit in the locality.” 8§ 1821(d)(2)(E) (2001).
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1328, 1338-39 (Fed. Cir. 2002). Furthermore, any seizure of a thrift for failure to comply with
FIRREA does not constitute aregulatory taking because the Smiths, “through the FDIC, [were] not
deprived of a contractual remedy for the government's breach to recover the thrift's assets.” Bailey,
341 F.3d at 1347 (citing Castle, 301 F.3d a 1341, 1342); Castle, 301 F.3d at 1342 (enactment of
FIRREA "did not deprivethe plaintiffsfrom acontractual remedy . .. plaintiffsretained thefull range
of remedies associated with any contractual property right they possessed.”).

While the Smith shareholders do possess a statutory property interest (12 U.S.C. §
1821(d)(11)(A) (2001)) inany liquidation surplus (after payment to creditorsinthe statutory priority
scheme), Bailey, 341 F.3d a 1347; Hartford Corp., 194 F.3d at 1287-88, receivership proceeds after
liquidation are not available for derivative recovery by the Smith shareholders for the reasons stated
in Section 11.A.(2), supra. Only after asurplusin liquidation assets results from aruling in favor of
FDIC may shareholdersclaim astakein theremaining proceeds. 1d., First Hartford Corp., 194 F.3d
at 1288. However, liketheplaintiffsin 4G Route Seven P ’ship v. United States, 57 Fed. Cl. 521, 534
(2003), the Smith plaintiffs do not allege that their statutory interests are compromised, and so have
not met their burden to establish standing on thistype of takings clam.

Finally, as alluded to above, this court, like the court in AG Route Seven P ’ship, declinesto
adopt atakings claim based on promissory estoppel for the s mplereason that the Smith plaintiffs do
not possess privity of contract. See AG Route Seven P’ship v. United States, 57 Fed. Cl. at 534 n.31
(rgjecting plaintiffs’ "far result" argument as lacking support in case law). Thisargument is at its
heart merely arepetition of their first alleged takings claim clothed in new attire.

B. The FDIC's Standing

The FDIC intervened in this matter as the successor in interest to the failed thrift, NCF. The
FDIC represents NCF as areceiver, and processes all creditor claims against the thrift in accordance
with the statutory priority scheme.”* The FDIC intervened in this case, as well as 40 other Winstar
cases, because" sharehol der plaintiffswereasserting claimsbelongingtofailedthrifts.” FDIC' sResp.
to OSC at 3; see Plaintiffs In All Winstar-Related Cases, 41 Fed. at 12. Here, the FDIC allegesthe
Smiths attempted to subvert the receivership priority system by filing their own derivative claimson
behalf of NCF. The FDIC argues that as NCF' s successor in interest, all claimsrelating to NCF's
collgpse belong to the FDIC only.

As mentioned above, the FDIC offers an analytical framework for analyzing its standing
relative to Smiths' standing. The FDIC contends this court cannot apply the Landmark test (See
Landmark Land Co., 256 F.3d 1365 (Fed. Cir.2001)) until the court determinesif the Smiths possess

21 \When NCFfailed, the government appointed the Resolution Trust Corporation (“RTC”) asNCF's
receiver. The RTC satisfied NCF s insured outstanding deposit liabilities. After paying these
liabilities, the RTC subrogated by law to the rights of NCF s depositors against thethrift. 12 U.S.C.
§1821(g); see 12 U.S.C. 1441a(b)(4)(A) (applying 12 U.S.C. § 1821(g) tothe RTC), and 12 C.F.R.
8 360.3. These claims eventually passed to the FSLIC Resolution Fund (“FRF") when the RTC
ceased to exist. 12 U.S.C. § 1441a(m)(2). The FDIC administers the FRF and prepares a yearly
statement that outlines the exact amount receiverships owe the FRF in subrogated claims. See also
n.12, supra.
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any direct contract claims against the government. If the Smiths do not have any direct claims, then
their other claims must necessarily be derivative and neither the Smiths nor the FDIC would possess
standing. If this court, however, determines the Smiths do have standing to assert their personal
claims, then this court needs to determine if the Smiths' claims are essentially derivative. Any
derivative clams meansthe FDIC must be joined as an indispensable party.

The Smith plaintiffscounter the FDIC’ sassertionswith accusationthat the FDI C’ sarguments
are“not onlyincorrect butirrelevant.” PIs.’” Replyto FDIC'sOSCResp. at 1. The Smithsdaim their
derivative standing rests not on adamages claim for lossin value of NCF sstock, but on an equitable
claim for restitution to recover the value of the benefit given to CFS in the merger. /d. The Smith
plaintiffsalso contend that if this court grantsthe FDIC standing they would be | eft without aremedy
becausethe FDIC isrequired by statute to return any recovery to the United States. In the Smiths
words, “[t]hisisnot permitted by the Winstar line of cases, or by the Fifth Amendment, or by rdevant
general caselaw.” Id. at 3.

Defendant does not offer areply to the Smith plaintiffs arguments and concentrates solely
ontheFDIC’ sclaimsfor standing. Defendant agrees withthe FDIC ononeimportant point: the FDIC
ultimately lacks standing. “The FDIC’ s response is correct on one important point: If shareholder
plaintiffs lack privity to assert direct contract claims, then all plaintiffs contract claims must be
dismissed now.” Pls.” Reply to FDIC's OSC Resp. at 26. Defendant argues the FDIC' s proposed
analysis for derivative standing is nothing more than a smoke screen designed to conceal the
fundamental message — the FDIC lacks standing under the authority in this Circuit and the court
should evaluate it separately from the Smiths' standing.

This court agrees. This issue has been resolved since Landmark. In Landmark, the FDIC
intervened as a successor in interest on behalf of afailed thrift whose shareholders sued the United
Statesfor breach of contract. Thecourt awarded the FDIC $17.7 milliondollarsinrestitution, finding
it to be the value of the benefit the failed thrift conferred on the government.

On appeal, the Federal Circuit focused on the discrepancy between the total amount of the
government’ sclaim against the total amount of the FDIC’ srecovery. “Evenif the FDIC wereto have
won a judgment for the entire amount it was seeking, however, none of the money paid by the
government in satisfaction of such ajudgment would leave the government.” Landmark, 256 F.3d
at 1380. Consequently, no real adversity existed under the facts of the case between the FDIC and
the government.

Asaresult, the FDIC did not possess standing because its damage claim against the United
States did not constitute an Article Il case or controversy since the amounts claimed were not in
excess of what the thrift in this case owed the government. “[W]here the FDIC has not asserted
claimsfor recovery in excess of what the failed thrift owes the government, the case-or-controversy
requirement isnot satisfied.” Landmark Land Co., 256 F.3d at 1382. See Admiral Financial Corp.
v. United States, 329 F.3d 1372 (Fed. Cir. 2003)(*“the critical question is whether clams being
asserted by the FDIC and claims being asserted by the plaintiff . . . total |essthan the government's
priority claim arising from advances madeto satisfy deposit liabilities of thefailed thrift. If they do,
the case-or-controversy requirement isnot met and the FDIC lacks standing.”). Simply put, the FDIC
isnot truly adverse to the government unless and until its own claim asserted on behalf of the thrift
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surpasses the amounts owed by the thrift to the government, which are primarily the insured
outstanding deposit liabilities.

In this case, the FDIC and the United States are engaged in an intergovernmenta dispute
rather than a genuine Article 111 “case or controversy.” As of December 31, 2001, the unpaid
principal balance of the NCF receivership deficit is $136,396,351. Def.’s Consol. Brf. In Supp. of
Motionto DismissPls. for Lack of Standing at 14; Def.’ s Proposed Findings of Uncontroverted Facts
at 1154-55. Asof December 31, 2002, the FDIC’ sclaimstotal $41.7 million. FDIC’'sResp. to OSC,
Ex. A, Rep. 3. Accordingly, pursuant to the Landmark-Admiral rationae, the FDIC lacks standing
becauseits claims, evenif coupled with the claims of the Smith plaintiffs, do not exceed the amount
the NCF remainsin arrearsto the United States. Asaresult, the court finds the FDIC lacks standing
to sueonitsclaim.

II1. Conclusion
For theforegoing reasons, the Smith plaintiffsand the FDIC each lack standing to assert their

respective claims against the United States. As aresult, the Clerk of the Court is directed to enter
judgment in favor of the United States. All other pending motions, being moot, are hereby DENIED.

IT IS SO ORDERED.

Lawrence J. Block
Judge
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